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APPEALS from Chancery. 


Collected out of-the AUTHORITIES of LAW. 


He King is the Head ang Fountain of Juſtice, and ( ſays 
Bra@os) He, and no other, oughtto Judge, if He alone 
were ableto perform that Task Seing obliged thereunto 
by tenour of his Oath.: To him therefore it belongeth to 

exerciſe the power of the Law,as God's Vicegerent on Earth. But if 


the King.cannotof himſelf determine every Controverlie,to the end. 


his Labour may be the'leſs, by dividing the trouble amongli divers 
perſons, he chooſes men of Wiſdom, tearing God, and out of them 
he conſtitutes Judges. . 

The King hath committed his Power Fudicial ſome to one Court, 
and ſome to another ; * and he gives Judgment by his Judges. 
And whereas my Lord Cook (in the place quoted in the Margin ) 
concludes from hence, That if a man (hould render himſelf to the 
Judgment of the King, in ſuch a caſe where the King hath commit- 
red his Power Judicial to ethers : ſuch a Render ſRould be of no 
effett. His meaning mult be, that before the party hath try'd and 
runthrough the ordinary courſe of Law, the King ought not to be 
troubled, according to what is mention'd in King Edgar's Laws : 
-— Nemo in lite Rege appellato niſi quando Domi jus conſequi non 
petcrit, ec. For it would be a very ltrange inference, becauſe the 
King, to caſe himſelf, hath appointed others to do bulinels under 
him, that therefore he ſhould not have Power to reCtitie what 
they do amiſs. So that it is apparent, that though the King hath in- 
truſted his Judges both of Law and Equity with full Power to att 


under him, yet he hath not thereby lo diveited him(dt of Power, 
but that he hath aPower Supecior to the Power given them, always 


reſiding in himſe If; whereby either he himſelf may, or others by 


him Commiſltioned thereunto, may review, reverſe or conlirm any | 


of the Judgments or Decrces of his Judges cither of Law or Equity; 


And this 4s more manifeſt by what 1s recited out of Pretton, by 


Dugdale, Orig. Jud. to be the expre{iion of King Edward I, Nos 


walumus que noſtre Turiſdiftion, ec. We will that Our Juriſdiction 
be Superior to all the Juriſdictions of the Realm 3 So that in all Fe- 
lonies, ec. and all other Actions perſonal and real, We have 
Power to give, or cauſe to be given, ſuch Judgments as do apper- 


' tain (without any other Proceſs) whereſoever we know the direc 


bro.Conſei- 
gnce, 26. 


Fruth, as Judges. 

The King hath appointed two ſorts of Judges, one of the Com- 
mon Law, the other of Equity. 

Thoſe of the Common-Law have Poteffatem Ordinatan, a re- 
ſtrain'd Power, preſcrib'd by known Rules : Thoſe of Equity have 
PoteStatem Abſolutam, an unlimitted Power, as to the way of Pro- 
ceeding in Equitable matters; which are only in ſuch Caſes as by 
Accident, Fraud, or Breach of Truſt, men cannot have Right by 
the ordinary Courſe and Rules of Law ; and therein Fquitgs {e- 
guitur Leger; the Judges of Equity ougat to judge according to 
Law, and in nothing direQly againſt Law, though in (ome things 
they may mitigate the ſtriftneſs of the La w. 

The Principal Courts of Common- Law, though each Court hath 
ſeveral Judges, and their Rules of diſtributing Juſtice are known 
and certain, 'yet are their Judgments liable to Appeals from one 
Court to another, which Appeals are called /rits of Error ; As, 
from Judgments given in the Common-Pleas, an Appeal lies to the 
Kings-Bench; and from Judgments in the Kings- Bench, an Appeal 
lies ro the Exchequer-Chamber, before the Judges of the Common- 
Pleas, and Exchequer, ec. and from them to Parliament, if one 
will; bur it 1s ten thouſand to one if upon thoſe Appeals there be 
not ſuch ſtrift and due Examination had, that a man may have 


_ "the fame Right without going to Papliament, as he can get there, 
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The Principal Court of Equity is the High Court of Chancery, 
wherein 1s but one Judge, the Lord Clancelour, or keeper of the 
great Scal for the time being ; who by a mean may Controll the 


| 
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tervals of Parliament, if there be no Appeal thence, but to Parliz- 
meents,as ſome would have it, for if his Lordſhip Injoyn's a Man, not 
to proceed in the other Courts; but to abide the Determination 
of the Chancery; thongh it were in a matter properly determi- 
nable at Common Law, yet he muſt forbear, orelſe he muſt lye by 
the Heels, and ſo he muſt alſo if he ſhould refuſe to perform any 
Act Commanded by the Chancery, even to the parting with his 
whole Eſtate , if it ſeem right in the Lord Chancellor, or Lord 
Keepers Eyes, when perhaps no Man elſe thinks ſo; how great an 
Inconvenience this may be, cannot wholy without great Conſfide- 
ration be Imagined; for ſuppoſe, if by the falſe ſuggeſtions of the 
Councel of one (ide, -or the omiſſion of the Councel of the other 
de for want of due inſtruction, or by his Lord(hips miſapprehen- 
(10n of the Fat; which, without diſparagement he being ( hnma- 
ni generis,) tis Lord(hip may be ſubjef to ; eſpecially conſidering 
what Crafty Contrivances he is eyery day beſet with; it ſhould 
fall out (as it often may) that a Man ſhould be Decreed to pay 
wrongfully a great {um of money, perhap: all his Subſtance: And 


| becaule there 1s no Paritament ſitting to appeal from that Decree, 


and becauſe Men generally think theres no appeal elſewhere, the 
Money mult be pay'd or to Priſon ;; and before any Parliament (irs, 
he that had the money may be dead, or run beyond Sca, or ma 
have (pent both that andall he hath belides; and then it will be in 
vain to appeal, or perhaps the poor Injur'd Man and his Famil 
mzy be ſtarv'd, or ele may be fo poor, as not to be able to proſe» 
cute an Appeal having lolt his Money. 

But certainly this opinion of no appeal from Chancery but to 
Parliament 15a vulger error, and I preſume the preſent Lord Chan- 
celor is of opinion, or f am ſure ſome of his Worthily Honourable 
Predeceſfors, which I {ha!l mention by and by, were of the opinion 
that Appeals from Chancery do Lawfnlly lye to His Majeſty, who 
may either by himſelf or by others Commiſſionated by him for that 
purpoſe, proceed upon ſuch Appeals toreview Chancery Decrees, 
and ſo order and diſpoſe of them as there ſhall be cauſe; and Iam 
farc if His Majeſty ſhould not do fo, there may Iye open a gap to 
opprefhions. | 

Beſides the naturalneſs of the thing, that he by whoſe Authori- 
ty the Lord Chancellor, or Keeper of the great Sea], have power 
toAﬀt; ſhould have power by himſelf or others to inſpect their 
Adions, and reGifhe them where theres need ; and beſides the 
Declaration before mentioned, to be made by Edu. I. whereby 
bis pleaſure was, that his owne Juriſdicton be ſuperior to all other 
Juriſdictions within this Realm, It is Reported in Rolls Reports, 
(Fol. 331.) in Vavdry and Parnel; Caſe, That if a Conrt of Equity 
makes an unjuſt Sentence, it may be Revers d by the King; For in, 
Mich. 42. and 43. Fliz. Ina Suit in Chancery, by the Counteſs 
of Southampton againſt the Lord of Worceſter, and others, it was 
Reſolv'd by all the Judges under their hands, That when a Decree 
is made in Chancery, the Queen upon a Petition, may refer the 


| matter to be Examined by the Judges, who may reverſe the Decree, 


and that the then Lord Chancellor did agree to that Reſolvtion, 
and the Decree made in Chancery in that Cauſe was Revers'd. 

My Lord Cook (in his 4th. InStitutcs, fo. 85.) cites two ſeveral 
Caſcs of Appeals from Chancery to Queen El;zabeth by Petition, 
and upon referrence to the Judges, the Decrees were revers'd; to 
which Authoritie s 1 refer thoſe that defire further ſatisfation. 

It is therefore moſt manifeſt, and molt neceſſary, that thoſe who 
are injured by Chancery-Decrees, ought to have remedy ( in the 
Intervals of Parliament) from His Majeſty z who, (without doubt) 
upon due application to him, will (according to his wonted Good- 
neſs) relieve His Subjects in ſuch Caſes 3 So that there is not, upon. 
that ſcore, ſuch a preſent neceſlity oz a Parliament, or fuch danger! 


Power and Proceedings of other Courts as he thinks fit, in the In- | of a failure of Juſtice, as ſome think. 
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